When the United States Supreme Court doffs its black robes Monday, and leaves on a vacation, it will go with less popular admiration and respect than any previous Supreme Court has enjoyed within the memory of living men.
In this body of jurists the majesty and the dignity and the prestge of the nation's highest tribunal has hit an all-time low. Such expressions are confined to no section of the country; they are general, and they represent a general sentiment. They show that the Court as an institution has suffered a serious injury at the hands of a majority of its members as presently constituted, and the protests of those members not concurring present an arraignment as strong as those quoted above, and scarcely less restrained.
5. The American Bar cannot ignore these conditions, or the causes which produce them, without failing in their own observations, as lawyers. It is their duty, frankly and courageously, to call them to the attention of the Court, and to demand a return to the application of known principles and previously disclosed courses of reasoning, so that the country may be delivered from the most intolerable kind of ex post facto judicial law-making. To that end we direct that a copy of this resolution be forwarded to the Clerk of the Supreme Court, with request that it be called to the attention of the Chief Justice.
Surely there is one thing about which all of us can agree. The resolution thus read is highly uncomplimentary, not to say insulting. Accordingly, it is appropriate to examine the record.2
The writer has made an examination of Volumes 55 to 64 inclusive of the Supreme Court Reporter. He turned to the index in each volume and examined all of the material listed under the title "constitutional law." He then referred to the opinions cited in this digest. Briefs were made of all the cases which seemed to him to be of any importance for the purpose of examining the accuracy of the resolution. Naturally, this required an element of judgment because those cases were discarded that seemed to him to be of no importance for this discussion. The reader will agree, it is believed, that there are many decisions in constitutional law which are not significant. There are others which are significant but which failed to bring forth a division in the court. For example, the decision in Continental Illinois National Bank v. Chicago Rock Island Railway Co. is an important one. It sustained the constitutionality of a statute extending the law of bankruptcy to railway companies. But the Court was unanimous, and the opinion seems only to be another milestone in the process of extending the concept of bankruptcy.
There were nine cases of great importance for our present purpose in Volume 55 of the Supreme Court Reporter. In every one of these nine cases the Court was sharply divided. The division followed a very uniform pat-tern. The four so-called conservatives, Justices McReynolds, Van Devanter, Sutherland and Butler, were always agreed in these cases. Likewise, the three so-called liberals, Justices Brandeis, Stone and Cardozo were agreed. Justices Hughes and Roberts were in the middle. The decisions primarily depended upon them. If one of them joined with the conservatives, that group had a majority. It was necessary for both of them to join with the liberals in order for the liberal group to be in the majority. Thus it was that the legislation which invalidated the gold clause was sustained in three cases. 3 On the contrary, the Railroad Retirement Act was held to violate the commerce clause and the due process clause because Mr. Justice Roberts joined with the conservatives even though Mr. Chief Justice Hughes joined with the liberals. 4 By the same division, it was decided that a federal court, requiring a defendant to agree to an increase in the amount of a verdict rendered in a personal injury action, as a condition to refusing the plaintiff's motion for a new trial, violated the Seventh Amendment, even though for more than one hundred years the federal courts had authorized the reverse action to be taken, viz., a remittitur of excessive damages. s Roberts and Hughes joined with the conservatives in holding that a Kentucky statute violated the Fourteenth Amendment by imposing a graduated gross sales tax on retailmerchants. 6 ButHughes and Roberts by joining with the liberals sustained a West Virginia statute which imposed a license tax on chain stores, graduated according to the number of stores operated by the same management. 7 In conclusion, then, the Court sitting during the October term of 1934 without any appointee of President Roosevelt, was a sharply divided court on most-close constitutional questions. As far as I am aware the division of the Court at this time was the tightest and most predictable division in the history of the Court.
The decisions rendered during the October, 1935, term of the Court as found in 56 Supreme Court Reporter also conformed to the pattern which has just been set forth. There were ten of these cases. The most important were United States v. Butler, 8 invalidating the Agricultural Adjustment
In sustaining the Social Security Act the majority made an attempt to reconcile its decision with the decision of the majority that invalidated the Agricultiral Adjustment Act. The attempt, it is submitted, was not a successfpl one, although the two cases were not identical. In sustaining the National Labor Relations Act the majority attempted to distinguish the decision of a unanimous Court in the Schechter case, which invalidated the NIRA, and the decision of a sharply divided Court on the Bituminous Coal Conservation Act. This attempted reconciliation does not appear successful. In any event, the minority in the NLRA cases relied upon the Schechter and Carter cases and stated: "Six District Courts, on the authority of Schechter's and Carter's Cases have held that the Board has no authority to regulate relations between employers and employees engaged in local production. No decision or judicial opinion to the contrary has been cited, and we find none." The minority opinion also set out the three opinions of the three circuit courts of appeal which had held the National Labor Relations Act unconstitutional. All of them were very brief opinions and one was a per curiam opinion. All of them cited and relied on the Carter case. There were able judges who participated in the decision of these cases, including two who have been regarded as liberal, viz., Judges Hutchinson and A. N. Hand. Thus it seems dear that the Carter decision as to the scope of the commerce clause was overruled, even though the majority failed to admit as much.
In the minimum wage case the Court sustained the Washington Minimum Wage Act, even though the Court in the preceding term had invalidated the New York Minimum Wage Act. The Court expressly overruled the Adkins case, and it should have expressly overruled the Morehead case. If the Washington Minimum Wage Act was constitutional, the New York statute was also constitutional, because the New York statute, as it was written, was more tender of the employers than was the Washington statute. The minority of the Court dissented at length and relied upon both the Adkins and the Morehead cases.
In Herndon v. Lowry' 9 a Georgia statute penalizing the offense of attempting to incite insurrection was held to be unconstitutional as applied to the particular circumstances. It is doubtful whether the desicion can be satisfactorily reconciled with Gitlow v. New York, decided in 1925, even though the majority of the Court attempted to differentiate the Gitlow case.
In Senn v. Tile Layers Protective Union o the majority of the Court differentiated Truax v. Corrigan, which had long been offensive to organized x9Herndon v. Lowry, 3oi U.S. 242, 57 S.Ct. 732 (i937).
2* Supra, note 18.
labor. And the minority relied upon Truax v. Corrigan, decided in 1921, as its main authority. Thus we observe a very significant shift in the Court, due largely to the voting of Mr. Justice Roberts and to a lesser extent that of Mr. Chief Justice Hughes. And it is to be remembered that no Roosevelt appointee was yet on the Supreme Court of the United States.
A few cases present a small amount of unsatisfactory evidence of a break-up in the conservative group, which had long consisted of Justices Van Devanter, McReynolds, Sutherland, and Butler. For example, in United States v. Wood" the majority included Van Devanter, Hughes, Roberts, Brandeis and Cardozo, with Stone taking no part in the decision. They sustained an act of Congress making employees and pensioners of the federal government and of the District of Columbia eligible for jury service in the district. In order to do so, however, the Court had to overrule in effect the Crawford case, decided in 19o8.
In one of the social security cases, Helvering v. This left only Mr. Justice McReynolds and Mr. Justice Butler of the ultra-conservative group. In ten cases these two dissented from the judgment of the Court. 3 The most striking of these cases was Erie Railroad Co. v. Tompkins. 2 4 This decision overruled the famous case of Swift v. Tyson, which had been decided in 1842 and had been followed, and even expanded, since that time. Thus Swift v. Tyson was overruled after it had been the law for ninety-six years. All of the Court concurred in the opinion "1 299 U.S. 123, 57 S. Ct. 177 (1936) .
-3o U.S. 61g, 672, 57 S.Ct. 904 (I937).
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In two other cases McReynolds, Sutherland (before he retired), Butler, and Roberts dissented, James v. Dravo Contracting Co., 302 U.S. 134, 58 S. Ct. 2o8 (1937) , and Silas Mason Co. v. Tax Commission, 302 U.S. 186, 58 S. Ct. 233 (1937) . In one of the ten cases Sutherland joined with McReynolds and Butler. written by Mr. Justice Brandeis except Justices Butler and McReynolds and except Mr. Justice Reed, who concurred in the conclusion of the majority on the basis of statutory construction. But he objected to stating that the course of judicial construction by the Supreme Court had been unconstitutional. It should be added that Justice Cardoza took no part in the decision. The significant thing about the division in the Erie Railroad case is that only one appointee of President Roosevelt, viz., Mr. Justice Black, was responsible for the sweeping opinion which held that the doctrine of Swift v. Tyson was unconstitutional.
Another significant case was United States v. BekinsS which sustained the constitutionality of the Municipal Corporation Bankruptcy Act. Again Justices McReynolds and Butler dissented, and Justice Cardozo took no part. The Ashton case, which had decided that the first Municipal Corporation Bankruptcy Act was unconstitutional, was not overruled. Apparently the majority meant to differentiate the Ashton case on the basis of the report of the House Committee on Judiciary. In dissenting, Justices McReynolds and Butler stated that the Ashton case was controlling, and I believe that it is fair to say that it is generally regarded that the Ashton case was in effect overruled. 26 Again it is to be remembered that only two Roosevelt appointees were active in this decision.
Another I cannot refrain from protesting against the Court's refusal to deal with the case disclosed by the record and reasonably to adhere to principles that have been settled. Our decisions ought to be sufficiently definite and permanent to enable counsel usefully to advise clients. Generally speaking, at least, our decisions of yesterday ought to be the law of today. 8 25304 U.S. 27, 58 S. Ct. 81i (1938) .
'6 See note 9, supra. See a comment by Jackson in Helvering v. Griffiths, 3x8 U.S. 371, 63 S. Ct. 636, 651, note 51 (i943 (1922) and Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 52 S. Ct. 443 (1932) . Butler and McReynolds dissented, saying that "no real reason for so sweeping a change of construction" had been stated and that "it threatens many business arrangements."
Be it remembered that this was a protest against the action of six justices, only one of whom had been appointed by President Roosevelt.
In three cases in the 1937 term Mr. justice McReynolds alone dissented, and in one of them he objected to the decision that the Public Utility Holding Company Act, providing for the registration of holding companies with extensive operations in interstate commerce, was constitutional. 29 In one case Mr. Justice Butler alone dissented.3
The October, 1937, term revealed in the person of Mr. Justice Black a justice who was, it seems fair to say, considerably left of the judicial center. He alone dissented in three cases, the most striking of which was Connecticut General Life Insurance Co. v. Johnson. 3 ' In his dissenting opinion he advocated the view that the word "person" in the Fourteenth Amendment does not include corporations. He quoted from the opinion of Justices Stone and Cardozo in the St. Joseph Stock Yards case that the doctrine of stare decisis has only a limited application in the field of constitutional law. He also quoted from the dissenting opinion of Mr. Justice Brandeis in the Burnet case that the Supreme Court has many times changed its interpretations of the Constitution, when, the conclusion was reached that an improper construction had been adopted.
Mr the price-fixing provisions, and, with the addition of unfair trade practice and marketing rules, the new act was sustained. The Carter case was not expressly overruled, but it is difficult, if not impossible, to make any satisfactory differentiation between the Carter case and the Sunshine case.
The most significant activity of the Supreme Court during the 1939 term had to do with seven cases concerning free speech and free press. In only one of them was the Court unanimous, but in six of them the Court reversed convictions which had been obtained in state courts for picketing, canvassing without a permit, distribution of handbills and circulars, and for the solicitation of funds for a religious purpose. The cases involved were Thornhill v. Alabama, so Carlson v. California, 5' Schneider v. New Jersey, Young v. California, Snyder v. Milwaukee, Nichols v. Massachusetts, 52 and Cantwell v. Connecticut. 53 In all of these cases, except the Cantwell case, Mr. Justice McReynolds dissented. Such results should be carefully considered, in view of the statement in the Texas resolution that the New Deal Court has lost the high esteem previously held by the Supreme Court of the United States in interpreting the law in a manner sympathetic to the Bill of Rights. The basis for this critical utterance seems to me to be wholly false. One of the most significant aspects of recent decisions by the Supreme Court of the United States has been that, while in general it has sustained acts of Congress which have extended the power and influ-47 184 U.S. 540, 22 S.Ct. 431 (1902). 483io U.S. 381, 6o S. Ct. 907 (1940) . S1 310 U.S. io6, 6o S. Ct. 746 (194o) . 49 See note 9, supra. S 3 o8 U.S. 147, 6o S. Ct. 146 (1939) .
so 31 o U.S. 88, 6o S. Ct. 736 (i94o) . 53 31o U.S. 296, 6o S. Ct. goo (1940) .
ence of the national government, still it has at the same time gone farther than in any other period in the history of the Supreme Court in upholding freedom of speech, press, and religion. It is significant, too, that the ultraconservative member of the Court, Mr. Justice McReynolds, dissented; and there is some reason to believe that if his former companions of the ultra-conservative group had been on the Court during the 1939 term, they likewise would have dissented. The truth seems to be that while the liberal group, or, if you wish, the leftist group, has been strongly nationalistic in sustaining acts of Congress, it has also been very tolerant of most state legislation, which has been challenged under the Fourteenth Amendment. Its only intolerance, if it can be called such, has concerned state and municipal legislation which has placed barriers upon the liberties mentioned. Indeed, it has been observed for some years that the liberal and conservative groups have tended to a large extent to reverse their positions when statutes concerning freedom of speech, press, and religion have presented themselves. Thus, the liberal group, in sustaining national power, has been very strongly opposed, and, if you wish, intolerant, of legislative activity restricting freedom of expression. On the other hand the conservative group had been intolerant of the extension of national power through acts of Congress, and also of some state legislation challenged under the Fourteenth Amendment; and yet it was that group that voted to uphold state and municipal legislation restricting freedom of expression. So it would seem that in respect to the Bill of Rights the Texas resolution has made a false comment.
An exception to what has just been stated appears in the flag-salute case. 54 There Mr. justice Stone was the only dissenter while Mr. justice McReynolds concurred in the result of the opinion that permitted the Pennsylvania School Board to exclude children who refused to salute the flag. But this was a short-lived opinion, as will later appear. There are those who have explained the attitude of the Court in the flag salute case as having been unduly influenced by what was happening in France at the time when the opinion was written.
Mr. Justice McReynolds retired February 1, 194i, about the middle of the October, i94o, term. Thereafter the Court consisted of eight members, three of whom were not Roosevelt appointees, viz., Justices Hughes, Stone, and Roberts.
The most impressive aspect of the October, 
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Standards Act was held to be valid within the commerce clause and despite the Tenth Amendment. The much criticized child labor case of Haminer v. Dagenhart' 6 was overruled. The opinion stated: "The conclusion is inescapable that Hammer v. Dagenhart was a departure from the principles which have prevailed in the interpretation of the commerce clause both before and since the decision and that such vitality, as a precedent, as it then had, has long since been exhausted." The Court also said, with reference to the Carter case, which held the Bituminous Coal Conservation Act invalid, that: "So far as Carter v. Carter Coal Company .... s7 is inconsistent with this conclusion, its doctrine is limited in principle by the decisions under the Sherman Act and the National Labor Relations Act, which we have cited and which we follow." The Court was unanimous in United States v. Darby, and the opinion was written by Mr. justice Stone. The Court was again unanimous in Opp Cotton Mills v. Administrator. 8 Other sections of the Fair Labor Standards Act were involved in this case. The decision in the Darby case was reaffirmed, and it was also held that there was no violation of the constitutional provision that all legislative powers granted shall be vested in Congress.
In California v. Thompson, 5 9 a California statute requiring transportation agents to procure licenses, file bonds, and pay license fees was held to be a valid state regulation and not a violation of the commerce clause. In so holding, the Court overruled the Di Santo case, 6 0 which was said to be a departure from the principle that had been recognized since Cooley v. Board of Port Wardens, which was decided in 185,.6x The opinion in the Thompson case was written by Mr. Justice Stone, and he again spoke for a unanimous Court.
In Olsen v. Nebraska' a unanimous Court held valid a Nebraska statute which fixed the maximum compensation which a private employment agency could collect from an applicant. Again the Court was unanimous, and Mr. Justice Douglas in writing the opinion stated: "The drift away from Ribnick v. McBride, Supra, 63 has been so great that it can no longer be deemed a controlling authority." After citing many recent cases upholding price fixing the Court concluded: "They represent in large measure a basic departure from the philosophy and approach of the majority in the Ribnick case ..... The Ribnick case, freed from the test which it em- In United States v. Classic 6 the Court stated that sections 2 and 4 of Article I of the Constitution "require us to hold that a primary election which involves a necessary step in the choice of candidates for election as representatives in Congress, and which in the circumstances of this case controls that choice, is an election within the meaning of the constitutional provision and is subject to congressional regulation as to the manner of holding it." This made clear what had long been assumed to be impossible for Congress to do. This assumption was based on Newberry v. United Staes, 6 1 but Mr. Justice Stone in speaking for himself, justices Roberts, Reed, and Frankfurter, with Hughes taking no part, said that it was not necessary' to overrule Newberry v. United States. After discussing the peculiar division of the Court in the Newberry case, Mr. justice Stone said: "The question then has not been prejudged by any decision of this court." Justices Douglas, Black, and Murphy dissented from the decision in the Classic case, but they did not disagree with Stone's opinion as to the interpretation of the word "elections" in Article I of the Constitution. On the contrary, Douglas' opinion contains this language: "That is to say I disagree with Newberry v. United States .... to the extent that it holds that Congress has no power to control primary elections." Thus the Court was again unanimous on this constitutional proposition.
The broad conclusion to be drawn from these five cases, where the Court was unanimous and where previous decisions were either overruled or rendered innocuous, is that the Court thus got rid of a number of previous decisions which had become legal driftwood. In the judgment of the writer the decisions in these five cases are commendable, and they did much to make it possible to have reasonable harmony in the decisions on some important problems. The unanimity that the Court manifested in these five cases was also possible in his judgment because of the fact that they were all decided after Mr. Justice McReynolds had retired from the bench.
During 68 312 U.S. 287, 6i S.Ct. 552 (I941). In addition there is Phelps Dodge Corp. v. National Labor Relations Board, 3x3 U.S. 177, 61 S. Ct. 845 (1941) . This case in effect overruled Adair Frankfurter, writing for himself and Justices Stone, Hughes, Roberts, and Murphy, sustained an injunction against the union even though the union made a claim of freedom of speech as a part of its picketing. Its claim was denied because there had been violence on the part of the union. From this conclusion Justices Black and Douglas dissented in a long opinion by Black, and Mr. Justice Reed also dissented in an opinion. Thus it was proved that the appointees of President Roosevelt are no mere unit, but that among them are individuals of varying views, even though as a group they are strikingly different from the group which generally controlled the Supreme Court from the days of President Harding until the year '937.
In other cases decided during the i94o term there were dissenting opinions, but the Court no longer can be divided into a relatively exact pattern, such as prevailed prior to 1937.
Comment should be made concerning the decision in United States v. Appalachian Electric Power Co. 69 The decision of the majority in this case appears to have extended the concept of the navigability of streams. Previously the dogma had been that a stream was navigable in law if it was navigable in fact, and that it was navigable in fact when it had been used for commercial navigation or was susceptible of being used for that purpose in its ordinary condition. The Appalachian case extended the concept to include the idea that a stream is navigable if it canbe made so by reasonable improvements. This decision overruled both the district court and the circuit court of appeals, and was rendered by Justices Reed, Stone, Black, Frankfurter, Douglas, and Murphy. Mr. Chief Justice Hughes took no part, but Roberts and McReynolds dissented in a vigorous opinion. It seems to the writer that the minority was right in asserting that the decision extended the concept of navigability, but it is submitted that the decision will be a useful one and that the people in the United States generally will never regret it. As a people we have been very wasteful of natural resources, and we have also permitted much corruption and exploitation by some of our captains of industry. Therefore the Appalachian case may well be considered a statesmanlike decision.
Mr During the term a large number of opinions were delivered. For our purposes the chief activity of the Court concerned itself with the Bill of Rights. Perhaps the most impressive decision was that in Bridges v. California,70 and the question was whether the managing editor of a Los Angeles newspaper and the well-known Harry Bridges had been deprived of the right of free discussion. The newspaper editorial and the Bridges' telegram had been held by California courts to be contempt of court because they had a tendency to interfere with the orderly administration of justice in cases then pending before the courts. Justices Black, Reed, Douglas, Murphy; and Jackson joined in holding that there was no contempt. In doing so they not only protected the editor and Bridges, but they extended the concept of freedom of speech beyond what is known as the clear and present danger test to a "working principle that the substantive evil must be extremely serious and the degree of imminence extremely high before the utterances can be punished." Justices Frankfurter, Stone, Roberts, and Byrnes dissented at length, and perhaps the key gentence of their opinion is this: "Our whole history repels the view that it is an exercise of one of the civil liberties secured by the Bill of Rights for a leader of a large following or for a powerful metropolitan newspaper to attempt to overawe a judge in a matter immediately pending before him." This decision extends freedom of speech to the utmost limit that can be imagined. I do not hesitate to say that I favor the minority point of view, but who is there who can fairly say that, in view of the Bridges decision, the Supreme Court of the United States as presently constituted is not upholding the Bill of Rights? And yet such a charge reasonably can be inferred from the resolution of the State Bar of Texas.
Another case was Jones v. City of Opelika 7 l and two other cases considered along with it. In these cases three city ordinances which imposed license taxes on the sale of printed matter were held to be valid. But the tax was not a discriminatory one, and there was no claim that it was a burdensome tax. In Belts v. Brady, 74 the Court sustained a conviction for robbery by a Maryland court, even though it refused to appoint counsel for the defendant. It was not denied that if the trial had been in a federal court this refusal would have been a violation of the Sixth Amendment. But the Court refused to hold that under the Fourteenth Amendment counsel for an accused person is an inexorable command. The case depended upon its particular facts, and I do not think that it can be fairly said that under it our states are free to run accused persons through a kangaroo court. However, Black, Douglas, and Murphy dissented from the decision. Yet they did not argue that counsel is always necessary. Their conclusion was that this particular prisoner was denied his right to counsel in view of the nature of the offense and the circumstances of his trial and conviction. It would seem fair to say that the majority opinion was based upon the confidence that the Court had in the method by which Maryland tries its criminal cases.
In Glasser v. United States 75 the majority of the Court made a strict ruling in applying the Sixth Amendment, which provides for the assistance of counsel. Glasser's attorney by a trial-court order was required also to represent a co-defendant. Under the particular circumstances this was held to be a fatal error. The circumstances were rather unusual, but in general the decision means that the Court will be very careful to avoid frittering away this part of the Bill of Rights.
In the Ritter's Caft case, 76 which arose in Texas, the Court divided five to four. The majority held that the owner of a restaurant, who had engaged a contractor to construct a building wholly unconnected with the restaurant, which was one and one-half miles removed from it, was en- titled to an injunction under a Texas statute to restrain the carpenters and painters unions from picketing his restaurant. The members of the unions were not employees of the restaurant business, and were only concerned with the controversy that had arisen over the construction of the building. Thus, a limit was placed upon picketing, even though the unions claimed the right of free speech under the Fourteenth Amendment. Justices Black, Douglas, and Murphy dissented in an opinion, and Mr. Justice Reed also dissented in another opinion. They would have permitted the picketing. The Court, except for Mr. Justice Roberts who took no part, was unanimous in another labor case 77 which permitted peaceful and orderly picketing of bakers and of retail establishments, which sold the bakery goods, where the controversy was one between independent peddlers and the truck drivers' union, which the peddlers refused to join. The peddlers bought their goods from the bakers and sold them to the retailers. In two opinions the Court agreed that an injunction issued under a New York statute to prohibit this picketing would violate the right of free speech.
In two cases, viz., Hill v. Texas 7 1 and Ward v. Texas, 7 9 Texas courts were held to have violated the rights of Negroes. In the first case there was a denial of equal protection because Negroes had been systematically excluded from grand juries. In the second case, a confession had been improperly obtained and admitted as evidence.
In a similar case, Hysler v. Florida" the Court divided; the majority held that an independent examination of the facts left no doubt that the decision of the Florida court was justified. To this conclusion Justices Black, Douglas, and Murphy dissented, believing that I-ysler's allegations were not so patently incredible-as not to require another hearing by the trial court.
In Lisenba v. California, 8 ' the majority sustained the conduct of a California court in admitting the confessions of the defendant. Justices Black and Douglas dissented, arguing that the confession was the result of coercion and compulsion.
The use of a detectaphone to hear conversations of the defendants among themselves and over a telephone while the defendants were in their office was held to be permissible despite the Fourth Amendment. These decisions on the Bill of Rights, together with other decisions previously reviewed and still other decisions which have been since delivered, justify the statement, it would seem, that never in the history of the Supreme Court of the United States has the Bill of Rights been more frequently or more ardently supported, and never have the privileges of the poor and the weak and of the minorities of race, iolor, and religion been more clearly asserted.
In Federal Power Com'n v. Natural Gas Pipe Line Co., 4 the Supreme Court sustained the action of the Federal Power Commission in a rate case against the claim that the rate was confiscatory. The majority of the Court made a significant declaration that the Constitution does not bind rate-making bodies to the service of any single formula or combination of formulas in arriving at their rates. On the contrary, the courts are to restrain themselves from interfering with the activities of such commission as long as their conduct does not produce an arbitrary result. Justices Black, Douglas, and Murphy, while concurring in the result, wrote a most interesting opinion in which they stated, among other things: "While the opinion of the Court erases much which has been written in rate cases during the last half century, we think this is an appropriate-occasion to lay the ghost of Smyth v. Ames .... which has haunted utility regulation since 1898." These three judges also stated: "Irrespective of what the return may be on 'fair value,' if the rate permits the company to operate successfully and to attract capital, all questions as to.'just and reasonable' are at an end so far as the investor interest is concerned." Thus the attempt expressly to overrule Smyth v. Ames5 was unsuccessful. But in view of the majority opinion, it seems fair to say that Smyth v. Ames was laid on a shelf to gather dust. It is submitted that Smyth v. Ames may well be forgotten. It is difficult to recall any case that has been 83 277 U.S. 438, 48 S. Ct. 564 (1928) . 84,3i 5 U.S. 575, 62 S. Ct. 736 (1942) . See also Federal Power Com'n v.,Hope Natural Gas Co., 320 U.S. 592, 64 S.Ct. 281 (i944). 8s 169 U.S. 466, 18 S.Ct. 48 (I898). more futile, that has caused more labor in an attempt to apply it, and that has caused so much division in the Court.
Another interesting case, though difficult to understand, is Gray v. Powell. 86 The decision rendered by Justices Reed, Black, Frankfurter, Douglas, and Murphy sustained the action of the director who was administering the price-fixing provisions of the Bituminous Coal Act. The majority opinion seems to come close to, and yet in an elusive sort of way not entirely to embrace, the proposition that the order of the director was final, not only on its facts, but as to the meaning of a statute. Justices Roberts, Stone, and Byrnes dissented, holding that the order of the director, where there was not a single disputed fact, was subject to court review. ' In the Wickard case, Mr. Justice Jackson, speaking for a unanimous Court of eight members, sustained an act which unquestionably compelled Filburn to adhere to a precise regulation. It was not a matter about which Filburn had any choice after a referendum had been taken of the wheat growers and they had decided by a two-thirds vote to place a limitation on the amount of wheat that was to be raised. Nor was Filburn permitted to avoid the penalty because he planned to use his wheat on his own farm in feeding stock and would not market his wheat as grain. Thus, it appears even more clear than in Mulford v. Snith Z°2 that Congress can regulate agricultural production. Likewise, it is clear that the arguments of the majority of the Court in United States v. Butler"°3 that agricultural production is "a purely local activity," and that the regulation of it violates the Tenth Amendment, have been forgotten. Mr. Justice Roberts, who wrote the majority opinion in the Butler case, did not dissent from the Filburn decision but joined in it. But it is impossible to understand how the two cases can be reconciled satisfactorily. In any event, one may well contemplate some of the language in the Filburn opinion:
98 See note 42, supra.
99 Schechter Corp. v. United States, 295 U.S. 495, 55 S. Ct. 837 (1935) . loo 317 U.S. iir, 63 S. Ct. 82 (1942) .
10 See note 36, supra. This Act extends federal regulation to production not intended in any part for commerce but wholly for consumption on the farm ..... Whether the subject of the regulation in question was "production," "consumption," or "marketing" is, therefore, not material for purposes of deciding the question of federal power before us ..... But even if appellee's activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce and this irrespective of whether such effect is what might at some earlier time have been defined as "direct" or "indirect."
Another opinion of importance with reference to agricultural production is Parker v. Brown. 0 4 The decision in this case upheld the' California Agricultural Prorate Act as it applied to a California raisin crop which was eventually sold and shipped in interstate commerce to the extent of 95 per cent. Accordingly, this case may seem to be just the reverse of Wickard v. Filburn.' 5 Thus, the question arises how could both acts be sustained under the Constitution. The answer is that it is not the rule that Congress alone can regulate interstate commerce. States can also regulate it, with the limitation that state regulations must not impair national control of interstate commerce in a manner or to a degree forbidden by the Constitution as interpreted by decisions of the Supreme Court. This is the most satisfactory basis on which the decision in Parker v. Brown was placed. The Court, which was again unanimous, also stated that it could apply what it chose to call the "mechanical test," and that, applying that test, the California act applied to wholly intrastate transactions before the raisins were ready for shipment in interstate commerce. It is not bebelieved that much can be said for this mechanical test. It is the test that has caused so much disagreement in the past, and there is reason to believe that the Court has now advanced beyond this mechanical test, and that the standards for the application of the commerce clause are now better understood than ever before in the history of the Supreme Court. In addition they seem to be much more rational and realistic.
One of the most exciting decisions during the 1942 term was Williams v. North Carolina.1°6 Williams and Lillie Shaver were convicted of a bigamous cohabitation in North Carolina, to which they returned from Nevada, where they had obtained divorces from their respective spouses, and then married. Apparently, they were gone from North Carolina not exceeding six months. Their convictions were reversed and remanded, and the famous case of Haddock v. Haddock"' 7 was expressly overruled. The Wil-104 317 U.S. 341, 63 S. Ct. 307 (1943) .
10S See note ioo, supra.
zo6 317 U.S. 287, 63 S. Ct. 207 (1942) . See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 64 S. Ct. 208 (1943) .
Hams decision is not very satisfactory because the North Carolina court had jumbled two distinct issues. The Supreme Court of the United States stated that the judgment could not be sustained if either one of these issues was incorrectly decided. The first issue was whether the Nevada divorce decrees, based on substituted service, with the defendants making no personal appearance, must be recognized in North Carolina. The second issue was whether the divorcees had established bona fide residences in Nevada or whether the residences were established merely for the purpose of obtaining divorces through fraud upon the Nevada court. Accordingly, the Williams case does not appear to control the situation where the state of the previous matrimonial domicile holds that a Nevada divorce was secured through fraud or the lack of a good faith residence. The Williams case is also unsatisfactory on its facts, because the facts seem to make it dear that Williams and Lillie Shaver had no intention of living in Nevada except to obtain a divorce. Furthermore, it seems extremely naive to believe that Nevada cares much, if at all, about anybody's good faith in obtaining divorces in that state. Divorce in Nevada seems to be a "racket." Mr. Justice Frankfurter wisely hinted in his concurring opinion that the solution is for the national government to assume control over marriage and divorce, as in Canada and Australia. Presumably this will require a constitutional amendirient, unless there is a very drastic change of ideas with reference to the present Constitution. Of the Court of eight members only two dissented from the decision, viz., Justices Murphy and Jackson. Mr. Justice Jackson in dissenting uttered the following language, which gives support, as far as it goes, to one of the complaints of the State Bar of Texas:
This Court may follow precedents, irrespective of their merits, as a matter of obedience to the rule of stare decisis. Consistency and stability may be so served. They are ends desirable in themselves, for only thereby can the law be predictable to those who must shape their conduct by it and to lower courts which must apply it. But we can break with established law, overrule precedents, and start a new duster of leading cases to define what we mean, only as a matter of deliberate policy. We, therefore, search a judicial pronouncement that ushers in a new order of matrimonial confusion and irresponsibility for some hint of the countervailing public good that is believed to be served by the change. Little justification is offered. And it is difficult to believe that what is offered is intended seriously.
But Mr. Justice Jackson has used his gifts to secure the destruction of precedents.Io° Thus arises the question how sacred is a precedent in the realm of constitutional law. Can anything more be said than that a precedent should not be overruled unless those who overrule it are strongly convinced that the precedent is harmful and that the new ruling is not only wise, but one likely to be adhered to for at least a respectable number of years? To be sure, the justices should be wise, objective, and free from unworthy motives. But who is to be the judge of the existence of these qualities? And what of consequence can be done with justices, if these qualities are missing?
In passing, it should be mentioned that in Helvering v. In Penn Dairies, Inc. v. Milk Control Com'n of Pennsylvanialo it was held that the minimum-price regulations under the Pennsylvania Milk Control Law applied to sales of milk to the United States Army for army use at a military encampment located on land belonging to Pennsylvania but leased to the United States. Nothing could be implied from the Constitution alone which prohibited Pennsylvania from enforcing these prices. From this decision, Justices Douglas, Black, and Jackson dissented because the War Department regulations required competitive bidding despite state price fixing, and because these regulations, by reason of the supremacy clause in the Constitution, excluded the exercise of a conflicting state power.
In a similar case, except for one important factor, it was held that the State of California was not authorized to enforce minimum price regulations under its milk-control act with respect to milk sold to the War Department at Moffett Field.Y The difference was that Moffett Field was under the exclusive jurisdiction of the national government, having been ceded to the United States by California. In differentiating the Penn Dairies case the Court in the California case seems to have been a little apologetic, stating: "The conclusions may seem contradictory; but in pre-"Why is it that the Court influences appointees more consistently than appointees influence the Court?" (p. vii). serving the balance between national and state power, seemingly inconsequential differences often require diverse results." Justices Roberts, Stone, and Reed participated in the majority opinion. Justices Black, Douglas, and Jackson joined in thie opinion, but they also relied upon the reasons set forth in their opinion in the Penn Dairies case, where they dissented. Justices Frankfurter and Murphy, who were a part of the majority in the Penn Dairies case, dissented in the California case, and each delivered a dissenting opinion. Their common idea was that, under the exclusive legislation clause, states could make and enforce regulations as they do under the commerce clause with limitations. As far as the writer is -aware, this is the first expression of this idea concerning the exclusive legislation clause.
In Davis v. Department of Labor and Industries-' the Court found itself in a curious predicament. The question was whether the widow of a worker killed while working on a barge to which steel from a bridge over a navigable river was being lowered, could obtain a contribution from the Workmen's Compensation Fund of the State of Washington. It was held that she could where the state compensation law expressly covered all employees engaged in maritime occupation for whom no right or obligation existed under maritime laws. This solution was announced to be a practical one. The lawyer for the widow did not want the well-known Jensen case,"
. 3 and others which have followed it, overruled for fear that this would result in a confusion of precedents worse than the present confusion, wherein it is necessary to distinguish between cases within the maritime jurisdiction of the United States and cases which are not. Mr. Chief Justice Stone alone dissented from the decision. His dissenting opinion seems to be logical; and he wished "to overrule the Jensen case in its constitutional aspects." Thus, while the State Bar of Texas is complaining about so much overruling of precedents, the Court is convinced that it should overrule another line of decisions, were it not for the fear of a worse confusion.
The main activity of the Supreme Court during the October, 1942, term in the field of constitutional law concerned the Bill of Rights. Despite much disagreement, it is clear that the Court again advanced the coverage of the Bill of Rights. The only criticism that can be suggested is that perhaps, the majority has gone too far in applying the Bill of Rights.
Largent v. Texas" 4 held a Paris, Texas, ordinance invalid because it abridged freedom of religion, press, and speech. This ordinance required a permit from the mayor in order to solicit orders for, or to sell, books, wares, or merchandise within the residence portion of the city. The mayor was under no duty to issue the permit unless he deemed it proper or advisable. The defendant was a Jehovah's Witness, who distributed religious books without making application for a permit. The Court unanimously held that this ordinance was "administrative censorship in an extreme form." There was no appearance for the state of Texas or for the city of Paris. Apparently it was regarded as hopeless to sustain such an ordinance. In Jamison v. Texas1 5 another Jehovah's Witness was convicted for distributing handbills on the streets of Dallas, Texas. The handbills contained an invitation to hear an address in a Dallas park, and described two religious books which would be mailed "postage prepaid on your contribution of 250." Counsel for Dallas relied primarily on Davis v. Commonwealth, ", 6 but the Court answered his argument by saying that it was the same argument that was made and rejected in the Hague case.
' 7 The
Court also held that the mere presence of an advertisement of religious books on the handbill did not alter the case. It is the fact that it was religious books that were being advertised that distinguished the case from the previous decision in Valentine v. Chrestensen." 8 Again the Court was unanimous, except that Mr. Justice Frankfurter expressed a qualification on a jurisdictional point.
Are Jehovah's Witnesses under the Bill of Rights entitled to go to a home, ring the bell, sound the door knocker, or otherwise summon the inmate for the purpose of receiving leaflets advertising a religious meeting? In Martin v. City of Struthers, ' " 9 a city ordinance forbade such conduct by punishing it. This ordinance was held to be invalid in an opinion by Mr. Justice Black, who was joined by Justices Stone, Douglas, Rutledge, and Murphy. Murphy also wrote a concurring opinion in which Douglas and Rutledge joined. Justices Reed, Roberts, Frankfurter, and Jackson dissented. They believed that the ordinance was a fair adjustment of the privilege of the distributors of such leaflets and the rights of householders to be undisturbed.
In Murdock v. Pennsylvania ,°2 there were eight cases where Jehovah's Witnesses went from door to door in the city of Jeannette, distributing literature and soliciting people to purchase religious books and pamphlets. They also carried phonographs, on which they played records expounding some of their views on religion. Under the ordinance of Jeannette they were subject to a tax for this activity, but a bare majority of the Court held that this tax ordinance was unconstitutional as a violation of the First Amendment, the provisions of which have been held to be part of the' Fourteenth Amendment. Mr. Justice Douglas wrote the opinion for the Court, and it seems fair to say that he became lyrical. To him the Jehovah's Witnesses in the city of Jeannette were pursuing a purpose "as evangelical as the revivial meeting." Their "religious activity occupies the same high estate under the First Amendment as do worship in the churches and preaching from the pulpits." One may appreciate how far removed these utterances seem to be from reality, if he will read the opinion of Mr. Justice Jackson in Douglas v. City of Jeannette.12 1
In view of the five-to-four decisions in the cases arising out of the activity in the city of Jeannette, it is not at all surprising that the Court overruled its decision during the previous term in Jones v. City of Opelika.-The division was the same as in the Jeannette cases. The simple explanation of the change of position is that Mr. Justice Byrnes had resigned at the beginning of the 1942 term and was succeeded by Mr. Justice Rutledge, who voted with Justices Stone, Black, Douglas, and Murphy, and thus held that the sale of the religious publications of the Jehovah's Witnesses could not be taxed, even though the tax was nondiscriminatory and even though it was not argued that the tax was unreasonable in amount. From the point of view of the expense to the community in supervising such sales, Mr. Justice Frankfurter of the minority stated that the Jones case as finally decided meant that the sale of such literature must be subsidized. That does not appear to be an unrealistic statement.
In view of the decisions just considered, it is not surprising that the Supreme Court in West Virginia State Board of Education v. Barnette 123 overruled the Gobitis case .24 and held that the Board of Education was without power to compel children of Jehovah's Witnesses to salute the flag of the United States and to give the pledge of allegiance as a condition to attendance in public schools. Mr. Justice Jackson joined with the majority in the Jeannette and Opelika cases, and thus the division of the Court was six to three. The dissenting opinion of Mr. Justice Frankfurter in the Barnette case seems somewhat nostalgic. He stated in effect that the First Amendment did not occupy any preferred status, that while he appreciated the objections to the flag-salute law, still compulsory salute of the flag was a question on which men might reasonably differ, and that it was intolerant for the Court to deny school bodies the right to impose a flag salute as a condition to attendance. It would seem, however, by several decisions that the Supreme Court, even with the help of Mr. Justice Frankfurter, does not view laws which are challenged under the First Amendment, as embraced within the Fourteenth Amendment, with the same tolerance as it does many other types of laws challenged under the Fourteenth Amendment.12. In view of the decision in the Barnette case, it was decided by a unanimous court in Taylor v. Mississippil2 6 that Mississippi could not punish Jehovah's Witnesses for refusing to honor the flag of the United States. It was also held that the criminal convictions of the Witnesses could not be sustained on the theory that they disseminated printed matter that was designed to encourage disloyalty to the state and national governments. There was no evil purpose shown, and there was no clear or present danger. It is interesting that the Court reverted to the clear-and-present-danger test rather than to the more expanded test that was asserted by the majority in the Bridges case.
1 2 7 In Adams v. United States" 8 the majority held that a defendant in a federal court who deliberately insisted, contrary to the advice of the district court, upon being his own lawyer, and in writing waived a jury, without, however, the advice of counsel, could not complain after the verdict had gone against him. The defendant had had experience in one complicated law suit, which he had previously instituted and tried without success. Nevertheless Justices Douglas, Black, and Murphy dissented, saying that it could not be assumed, in the absence of legal advice, that a waiver of a jury trial was intelligent conduct in such a case as the one before the Court. Of more interest is the separate dissenting opinion of Mr. Justice Murphy, who stated: "I do not concede that the right to a jury trial can be waived in criminal proceedings in the federal courts." But in Patton v. United States, 1 9 decided in 1930, it was held that the defendant could waive the right to have his trial completed by a jury of twelve and accept a jury of eleven. And the Court in the Patton case based its holding on the premise that a trial by a jury of eleven is not different from a jurywaived case.
In of the Communist party. Four members of the Couit held that it was the duty of the government to prove its case by evidence that was clear, unequivocal, and convincing; and that it could not succeed upon a bare preponderance of evidence which left the issue in doubt. After announcing this so-called "exacting" standard, the majority of the Court concluded that the government had not shown that Schneiderman believed in or advocated force and violence as a means of obtaining political ends. The four members who asserted this point of view were Justices Murphy, Black, Reed, and Jackson. Mr. Justice Douglas in a concurring opinion took a more extreme position, viz., that a judgment of naturalization is final except for fraud. As there was no claim of fraud committed by Schneiderman, there could be only one result under this rule. Mr. Justice Rutledge also concurred in a separate opinion. Justices Stone, Roberts, and Frankfurter dissented. They disagreed with the standard by which the evidence must be tested, and asserted that the standard of the majority was one that had been derived from land-fraud cases which involved personal moral obliquity. In any event, in their view the evidence was clear that Schneiderman during the five years preceding his petition for naturalization had not behaved as a man attached to the principles of the Constitution. In two cases' 3 ' the Supreme Court upheld curfew regulations which had been imposed upon all persons of Japanese ancestry in military areas created under the authority of a presidential order. Six members of the Court held that the curfew regulations did not violate the Fifth Amendment because of racial discrimination nor did they violate the dogma against the delegation of legislative power. Mr. Justice Douglas, concurring in the result, stated that the Court could not judge of the military requirement, where the regulations had some relation to espionage and sabotage. Mr. Justice Murphy concurred reluctantly, saying that for the first time the Court was sustaining a substantial restriction of the personal liberty of citizens of the United States based upon the accident of race or ancestry. Mr. Justice Rutledge concurred in the decision of the Court, except for the possible suggestion in the Court's opinion that courts have no power to review the action of a military officer against a civilian citizen in a military area under emergency conditions. His point of view seems to be sharply in opposition to that expressed by Mr. Justice Douglas.
Finally 47 where the defendents were indicted for using the mails to defraud by representing that they were divine messengers on earth to communicate to mankind the words of the ascended masters of the "I Am" movement, it was held that the jury could not be permitted to pass upon the truth of their claims. The only issue before the jury was the good faith of the defendants. Only Mr. Justice Jackson wholly disapproved of the prosecution.
There were two cases of unusual interest concerning the privilege of self-incrimination. One of them, United States v. White, 48 held that an assistant supervisor of a labor union in possession of union and not private documents, which had been demanded upon a subpoena duces tecum, was under the duty to produce the documents. The problem before the Court was whether the unincorporated labor union would be regarded as an entity similar to a corporation, which is not entitled to the privilege, or whether the union would be regarded as similar to a human being, who is entitled to the privilege. The Court unanimously held that the respondent White was not entitled to the privilege, even though he claimed that the documents might incriminate him. Three of the justices, however, concurred only in the result of the opinion delivered by Mr. Justice Murphy.
In the other case, Feldman v. United States, 149 the Court divided, with Justices Murphy and Jackson taking no part. Justices Frankfurter, Stone, Roberts, and Reed held that in a'trial in a federal court for a violation of a federal statute the United States may introduce in evidence testimony which had been obtained from the defendant while he was a defendant in a New York State court for the discovery of his assets and was compelled to testify under a New York immunity statute. Justices Black, Douglas, and Rutledge dissented.
In Hartzel v. United State.' 5° a bare majority of the Court reversed the conviction of Hartzel under the Espionage Act. It would appear that this decision is in sharp contrast to some of the decisions following the last World War. It appears reasonably dear that the present Court is much more tolerant of criticism of our participation in the war effort than was the Court in 1919 and 192o. Baumgartner v. United States' s ' seems to have put an end to most of the efforts to revoke the naturalization secured by aliens who were later as-serted to have secured them by fraudulently representing that they had abandoned their allegiance to Germany and Italy and had in good faith assumed allegiance to the United States. The standard of proof set forth in the Baumgartner case as well as in the Schneiderman case is so strict that it is believed that it can be met only in relatively few instances. So, again, the Supreme Court, as presently constituted, is protecting civil liberties. The only question that can fairly be raised is whether the Court or a majority of it has announced extreme ideas in its desire to uphold the Bill of Rights.
While in Lyons v. Oklakoma'5 by a vote of six to three the Court sustained the admission of a later confession in a murder trial, even though an earlier confession was admittedly involuntary, yet in Aschraft v. Tennessees 3 six members of the Court reversed a conviction of murder where the confession had been gained by a thirty-six hour period of questioning, without sleep or rest. Ashcraft was not a Negro; nor was he poor or helpless. He was not threatened or subjected to physical violence, and he was not detained in custody until a week after his wife was killed. The Ashcraft case, therefore, seems to have carried the Court to the most advanced position yet announced, in the protection of individuals against confessions in state trials. In Pollock v. Williams,'s 4 with Justices Reed and Stone dissenting, a
Florida statute was held to violate the Thirteenth Amendment and the federal Antipeonage Act. The Florida statute penalized one who with intent to defraud obtains an advance payment upon a contract to perform labor. The Florida statute also provided that the failure to perform the contract or to return the advance payment would be prima facie evidence of the intent to defraud. Florida argued that this statutory presumption was unimportant in the particular case because Pollock had pleaded guilty. But the Court replied that the presumption provision had a coercive effect in producing the plea of guilty. In Cafeteria Employees Union v. Angelos' s s it was held that a New York State court had improperly granted an injunction under a New York statute to the owners of a cafeteria, who had no employees, where the injunction was granted against pickets who were trying to unionize the cafeteria. The injunction violated the right to free speech by the pickets, where there was no violence, even though there were isolated instances of insults to customers and some untruthful statements by the pickets. How far pickets may indulge in untruthful utterances does not appear to have been answered.
CONCLUSIONS
In view of the record, what shall we conclude concerning the charges made by the State Bar of Texas?
(i) By innuendo the Court is accused of having been motivated by "political, personal and unworthy motives," and of subjecting itself, by its course of conduct, to the suspicion that it has perverted the law in order to render decisions pleasing to President Roosevelt. The writer knows of no evidence that justifies these charges. As far as he knows, the members of the Supreme Court who have been appointed by President Roosevelt are conscientious men. He assumes that they were chosen because the President was convinced that they had a political and judicial philosophy different from that exhibited by Justices Van Devanter, McReynolds, Sutherland, and Butler. The fact that President Roosevelt's appointees have been so frequently supported by the appointees of other presidents tends to refute these charges. In any event it seems that the State Bar of Texas, having made its charges, has the burden of proof. That it has failed to submit such proof seems obvious. One wonders whether those.who voted for the resolution are still happy about these nasty insinuations.
(2) It is asserted that the Court "is losing, if it has not already lost, the high esteem in which it has been held by the people." No doubt this is true of some people. But who are the people? Obviously, the lawyers of Texas, as well as all the lawyers in the United States, are a very small percentage of the people. It seems possible, at least, that a majority of the people still have faith in the Supreme Court of the United States. Indeed, it is possible that most of the people think that the Supreme Court as now constituted is entitled to a higher esteem than was the Court as it was constituted during the 1920's. It must be remembered that many lawyers, perhaps most of them, are not only conservative, but represent most of the time vested interests. They are in a doubtful position to speak objectively. Probably we shall have to wait at least twenty-five years, before it can be determined whether the Supreme Court of the year 1945 should be highly regarded or whether it was below average. It seems at least possible that the Supreme Court, as constituted from 1937 to 1945, will be regarded as one of the greatest in the history of the Court.
(3) That the Court during the period just mentioned has overruled many precedents is freely admitted. As far as known, there has been no period of equal length in the history of the Court which has been so revolutionary in its nature. But there are good revolutions as well as bad revolutions. This is another determination that must be left to the future. Perhaps the State Bar of Texas has some prophetic vision, but I doubt it.
(4) The inferential charge that the Court since 1937 has failed to uphold the Bill of Rights seems utterly ridiculous. And the ridiculous nature of this charge should not be forgotten when other assertions of the State Bar of Texas are considered.
(5) It seems ridiculous to assert that the Court has overruled precedents "without assigning any valid reason therefor." Reasons have been given. It is a matter of opinion whether the reasons are valid or whether the Court has based its decisions on "casuistry and sophistry rather than logic." As for the writer, he would have agreed with most of the decisions and opinions which have overruled precedents. Ie would have disagreed with some of them. That is to be expected. The Supreme Court since 1937 has not been dealing with run-of-the-mine cases that are easy of decision. In the main it has dealt with very tough legal problems. A charge that some of the members of the Court, for example, Justices Black, Douglas, and Murphy, are zealots who tend to take extreme positions would be understandable. Even this suggestion is offered with diffidence, because it is recognized that it is entirely possible that twenty-five years from now they will be regarded as the members of the Court who had the greatest vision. The lawyers of Texas should not forget the career of Mr. Justice Brandeis; how his appointment was deplored and opposed by so many leaders of the American Bar. And yet is it not fair to state that today Mr. Justice Brandeis is regarded as having been one of the ablest and one of the most useful members of the Court?
(6) What does the State Bar of Texas mean by stating that the rule of stare decisis should not be substantially impaired? It is believed that no member of the Court in the last forty or fifty years, who has been on the Court for a substantial length of time, has failed to participate in at least one decision that overruled a precedent. How can this expression of conviction be limited? The problem is one of great, magnitude. After all, decisions interpreting constitutional provisions are not entirely comparable with decisions in private law. The courts of the United States have exercised the power of judicial review and judicial supremacy to a greater extent than have the courts in any other country. This power has its dangers. We can hardly expect the people to be forever ruled by decisions which seem to them unjust, merely to uphold the rule of stare decisis and there-
